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This paper provides a framework for analyzing the
constitutional issues relating to so-called de facto
school segregation. It explains why school boards
may use racial assignments in order to eliminate
the segregation, and why they are sometimes con-
stitutionally forbidden to use geographic criteria
as a method of school assignment. [The Social
Sciences Citation Index® (§5CI®) indicates that this
paper has .been cited in over 185 publications
since 1966.)
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“Looking back, ! am above all struck by the
date: the paper was written in the fall of 1963, and
published in january 1965. The date explains the
genesis of the paper, the character of the analysis,
and maybe even the source of its significance.

“In 1963, the civil rights movement was the
most dominant force in American political life
and posed the most serious chalienge to the fegal
system. The focus was on the South, and the effort
to desegregate schools of that region, but it was
becoming increasingly clear that the implications
‘of Brown v. Board of Education could not be con-
tained. The movement was beginning to turn to
the North and West, and though there were only a
few litigated cases at that time, political contro-
versies over school desegregation were raging in
most of the major cities of the nation, looking to a
judicial settiement.

“it also happened that in 1963 | was a third-year
student at the Harvard Law School, enrolled in a
seminar on constitutional litigation. The instructor
was Paul Freund. It might have seemed, given the
political events that | have described and my per-
sonal commitments,? that northern school deseg-
regation would be an obvious paper topic for that
seminar. The process of selecting a topic was com-

plicated, however, by the peculiar intellectual
milieu of the Harvard Law School in the
early-1960s, which was not hospitable to Brown
and the developments that it triggered. Conversa-
tion was dominated by a famous article by Her-
bert Wechsler, which attacked Brown as ‘unprin-
cipled.’2 Most constitutional law courses were
preoccupied with the case-or-controversy require-
ment, and other devices for limiting the judicial
power. They referred to Brown only to demon-
strate its problematic character.

“1 first presented myself to Freund as a student
interested, as best | can remember, in writing a
paper on the concept of ‘standing’ in litigation in-
volving foreign affairs. He looked at me with a
measure of disbelief. | wore my passions on my
sleeve. He asked what | was truly interested in and
in_response, almost reading off the headlines of
the day’s newspapers, | spoke of civil rights and
the emerging crisis over northern school desegre-
gation. He told me, as a professor sometimes
should, and with the appropriate degree of indirec-
tion, that should be the subject of my paper. in the
first footnote | expressed my appreciation to
Freund for his help in selecting the.topic and his
support and advice in bringing the paper to fru-
ition; years later, in a brief submitted in a case in-
volving the Cincinnati schools, | was criticized for
this expression of gratitude. The lawyer said that |
was trying to appropriate Freund’s stature in the
profession in order to lend a measure of plausibil-
ity to what was but a student’s dream.

“The paper was an early statement, not just for
me (over the past decade i returned to the subject
a number of times37), but also for the history of
school desegregation faw, and that might account
for some of its rough edges and also for its place in
the law. It was written before the Warren Court
and Brown had been fully accepted into the pro-
fessional and academic culture as legitimate;
before the Supreme Court had elaborated on the
substance of Brown; before a significant body of
case law had been developed on the subject even
by the lower courts; before the major civil rights
legislation of the 1960s had been enacted; before

- a literature had been generated on the subject. At

a very easly point, the article provided a concep-
tual framework for understanding Brown and it
identified the path the law must take in order to
realize the full promise of that decision. We were
on that path until 1974, though the present
Supreme Court seems to be leading us in another
direction altogether.”
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